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§365.1 Purpose.

The purpose of part 365 is to imple-
ment section 32 of the Public Utility
Holding Company Act of 1935, as added
by section 711 of the Energy Policy Act
of 1992.

§365.2 Definitions.

(a) For the purpose of this part terms
will have the same meaning as defined
in the Public Utility Holding Company
Act of 1935, as amended by the Energy
Policy Act of 1992, except as provided
in paragraph (b) of this section.

(b) For the purpose of this part:

(1) Commission means the Federal En-
ergy Regulatory Commission; and

(2) Receipt of an application means the
date on which the Commission receives
the application or an amendment al-
lowed for good cause shown and the ap-
plicable filing fee, if any; and

(3) Affected State commission means
the State commission of each state in
which a generating facility owned and/
or operated by the applicant is located;
each State commission regulating the
retail rates of an electric utility that
will purchase power from the appli-
cant, if known at the time of applica-
tion; and, each State commission regu-

lating a retail utility that is affiliated
with the applicant.

[Order 550, 58 FR 8906, Feb. 18, 1993, as
amended by Order 591, 61 FR 57327, Nov. 6,
1996]

§365.3 Contents of application and
procedure for filing.

(a) A person seeking status as an ex-
empt wholesale generator (applicant)
must file with the Commission, and
serve on the Securities and Exchange
Commission and any affected State
commission, the following:

(1) A sworn statement, by a rep-
resentative legally authorized to bind
the applicant, attesting to any facts or
representations presented to dem-
onstrate eligibility for EWG status, in-
cluding:

(i) A representation that the appli-
cant is engaged directly, or indirectly
through one or more affiliates as de-
fined in section 2(a)(11)(B) of the Public
Utility Holding Company Act of 1935,
and exclusively in the business of own-
ing or operating, or both owning and
operating, all or part of one or more el-
igible facilities and selling electric en-
ergy at wholesale;

(ii) Any exceptions for foreign sales
of power at retail; and

(iii) If the applicant intends to sat-
isfy the ‘‘and selling electric energy at
wholesale’” requirement of paragraph
(a)(1)(1) as a person engaged exclusively
in operating all or part of one or more
eligible facilities, a representation that
the operator has an agency relation-
ship with the person (or persons) who
sells electric energy at wholesale from
the eligible facility (or facilities).

(2) A brief description of the facility
or facilities which are or will be eligi-
ble facilities owned and/or operated by
the applicant including:

(i) The related transmission inter-
connection components;

(ii) Any lease arrangements involving
the facilities, including leases to one or
more public utility companies; and

(iii) Any electric utility company
that is an affiliate company or asso-
ciate company of the applicant.
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§365.4

(b) If a rate or charge for, or in con-
nection with, the construction of a fa-
cility described in paragraph (a)(2) of
this section, or for electric energy pro-
duced by a facility described in para-
graph (a)(2) of this section (other than
any portion of a rate or charge which
represents recovery of the cost of a
wholesale rate or charge), was in effect
under the laws of any State on October
24, 1992, or if any portion of a facility
described in paragraph (a)(2) of this
section is owned or operated by an
electric utility company that is an af-
filiate or associate company of the ap-
plicant, the applicant must also file a
copy of a specific determination from
every State commission having juris-
diction over any such rate or charge, or
if the rate or charge is a rate or charge
of an affiliate of a registered holding
company, a specific determination
from every State commission having
jurisdiction over the retail rates and
charges of the affiliates of the reg-
istered holding company, that allowing
the facility to be an eligible facility:

(1) Will benefit consumers,

(2) Is in the public interest, and

(3) Does not violate State law.

(c) Applications for exempt wholesale
generator status must also include a
copy of a notice of the application suit-
able for publication in the FEDERAL
REGISTER in accordance with the speci-
fications in §385.203(d) of this chapter.
The notice must state the applicant’s
name, the date of the application, and
a brief description of the applicant and
the facility or facilities which are or
will be eligible facilities owned and/or
operated by the applicant. The notice
shall be on electronic media as speci-
fied by the Secretary.

[Order 550, 58 FR 8906, Feb. 18, 1993, as
amended by Order 550-A, 58 FR 21255, Apr. 20,
1993; Order 647, 69 FR 32439, June 10, 2004]

§365.4 Effect of filing.

A person applying in good faith for a
Commission determination of exempt
wholesale generator status will be
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deemed to be an exempt wholesale gen-
erator from the date of receipt of the
application until the date of Commis-
sion action pursuant to §365.5.

§365.5 Amendment of applications.

The Commission will allow amend-
ments of applications for good cause
shown without payment of additional
filing fees. If the amendment is accept-
ed, notice of the amended application
will be published in the FEDERAL REG-
ISTER, with further opportunity for
comments.

[Order 591, 61 FR 57328, Nov. 6, 1996]

§365.6 Commission action.

If the Commission has not issued an
order granting or denying an applica-
tion within 60 days of receipt of the ap-
plication, the application will be
deemed to have been granted.

[Order 550, 58 FR 8906, Feb. 18, 1993. Redesig-
nated by Order 591, 61 FR 57327, Nov. 6, 1996]

§365.7 Notification of Commission ac-
tion to the Securities and Exchange
Commission.

The Secretary of the Commission
will notify the Securities and Exchange
Commission whenever a person is de-
termined to be an exempt wholesale
generator.

[Order 550, 58 FR 8906, Feb. 18, 1993. Redesig-
nated by Order 591, 61 FR 57327, Nov. 6, 1996]

§365.8 Procedure for notifying Com-
mission of material change in facts.

If there is any material change in
facts that may effect an EWG’s eligi-
bility for EWG status under section 32
of the Public Utility Holding Company
Act of 1935, the EWG must within 60
days: apply for a new determination of
EWG status; file a written explanation
of why the material change in facts
does not affect the EWG’s status; or
notify the Commission that it no
longer seeks to maintain EWG status.

[Order 550, 58 FR 8906, Feb. 18, 1993. Redesig-
nated by Order 591, 61 FR 57327, Nov. 6, 1996]
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